No. 15822 / 


United States Court of Appeals 


For the Ninth Circuit 


O. H. Beneston, as Administrator of the Estate of 
Phinice Van Pelt, deceased, Appellant, 
vs. 
ANDREW NESHEIM, Appellee. 


APPEAL FROM THE UNITED States District CouRT FOR 
THE WESTERN District oF WASHINGTON, 
NORTHERN DIVISION 


BRIEF OF APPELLANT 


MICHAEL J. CAFFERTY 
JOHN J. KEOUGH 
Attorneys for Appellant. 


725 Central Building, 
Seattle 4, Washington. 


THE ARGUS PRESS, SEATTLE 


ae aT "ig 
Pe Pe 
MAR 13 1958 


No. 15822 


United States Court of Appeals 


For the Ninth Circuit 


O. H. BENncsron, as Administrator of the Estate of 
Phinice Van Pelt, deceased, Appellant, 
vs. 
ANDREW NESHEIM, Appellee. 


APPEAL FROM THE UNITED States District CoURT FOR 
THE WESTERN District of WASHINGTON, 
NORTHERN DIVISION 


BRIEF OF APPELLANT 


MICHAEL J. CAFFERTY 
JOHN J. KEOUGH 
Attorneys for Appellant. 


725 Central Building, 
Seattle 4, Washington. 


THE ARGUS PRESS, SEATTLE 


$31 


INDEX 
Page 
L, diinyier se 8015 yg ee 1 
eerotatement-Ol the Case...........0....cc20c-ccccnseceeseeesne ss 2 
He cslemment OL WGYors..............-...cc.-0+seccestececeeeee es 4 
Pm Wl UUM OM Eg eee esse e ee noose acc ea Secs cceeceacchcavesceaevereese D 
EMMITT UIC TION «.,02<.2ccsaseeacecach-s-0-+cccccdeeeseesesventeoevee 5) 
B. The Law of the State of Washington.......... 6 
1. The application of the Washington toll- 
ing provision of a wrongful death action 6 
2. The public policy of the State of Wash- 
TVA 1 00S ae eae ee cn eee 7 
C. The Application of the Oregon Tolling Pro- 
vision to Its Wrongful Death Statute.......... 10 
OF, COTO CLOTS 2 es eae 13 
AUTHORITIES CITED 
United States Cases Cited 
Erie v. Thompkins (1938) 304 U.S. 64, 58 S.Ct. 817, 
ihe, TT OL SUIS, Sate oe lee ee 11 
Klaxon v. Stenton Electric Co. (1941) 313 U.S. 487, 
pee c. LO2M) 8 Ua Wid, Vago. 2 ene. nseesdebdcsenes ili 
Laidlow v. Oregon Railroad and Navigation Co. (9 
Lines ISR yea ld iNet e ite 7 6 eee nent 11 
Oregon Cases Cited 
Burns v. W iteside, 35 Ore. 305, 57 Pac. 687.............- 11 
Jameson v. Potts, 55 Ore. 292, 105 Pae. 93................-- 11 
Washington Cases Cited 
Alien v. Saccomanno (1952) 40 Wn.2d 283, 242 P.2d Bs 
SED ssoneganeene dS eae eae ERE BR Bee Rey Rape tee ee 
Arthur and Co. v. Burke (1915) 83 Wash. 690, 145 
ge, GN es Rete eee. ore ye ee 9 
Bickwire v. Reard (1951) 37 Wn.2d 748, 226 P.2d ; 
SD edi tant daa act snr a ene 
Cook v. Clallam County (1947) 27 Wn.2d 793, 180 P. F 
ce) SR. Lljccseeacncnhee ieee 
Dodson v. Continental Can Company (1930) 159 ; 


Wash. 589, 294 Pac, 265.....--cssssccscssssesesscsssssecseseesecee 


w AUTHORITIES CITED 


Page 
Washington Cases Cited 
Grant v. Fisher Flourmg Mills Company (1935) 181 
Washi. 510, 44 IP 2 9s ees oe ee 
Hein v. Granvelle Farmers Elevator Co. (1931) 164 
Wash, 309,2 Ped 74 fe Ah. 03 


Krussow v. Strixrud (1949) 33 Wn.2d 287, 205 P.2d 
CM oo cca 3- ete Clad sen yeh oen er tee 


Laughlin v. March (1944) 19 Wn.2d 874, 145 P.2d 
549 


Lewis v. Read Construction Finance Co. (D.C. Cir. 
MSA ONT OO eee oes acer eeet cege sta ee 


Miller v. Miller (1916) 90 Wash. 333, 156 Pac. 8..7, 9, 12 


Omaha National Bank v. Lindsay (1906) 41 Wash. 
SS Wee Cea eae ea ea ecm OR 
Richardson v. Pacific Power and Tight Company 
(1941) 11 Wn.2d 288, 118 P.2d 895... 8,9 
Walker v. Sieg (1945) 23 Wn.2d 552, 161 P.2d 542... 9 
Walnut Park Lumber and Coal Co. v. Roane ( 1938) 


le WWeasl CO2 (ey 2A SOG 2 selina eee 
Textbooks 
IAT ates Coulltetsy 0. 000.4 .1.00- ee 5) 
United States Statutes 
DS WESeO Nn S02 Ca) CL) ccc eae 1 
Oregon Statutes 
COR Ss SOO ea ee goo wv sone ha sates eee 3, LOs2 
ES pale el 0 er tee eed ee 3, 6, 10; ita 
Washington Statutes 
19s Oe die G1 1G 1 a cae ene ee ea ee 6,7 
Veer Oe og BIG) 1500 See er nee ee ene ere: a 
Fe OeW 2000S 020) sansa ee 6 
Court Rules 


Federal Rules of Civil Procedure, Rule 56(b)............ 4 


United States Court of Appeals 


For the Ninth Circuit 


O. H. Bencston, as Administrator of the 
Estate of Phinice Van Pelt, Deceased, 
Appellant, ) No. 15822 
Vs. 


ANDREW NESHEIM, Appellee. 


APPEAL FROM THE UNITED STATES District CoURT FOR 
THE WESTERN DISTRICT OF WASHINGTON, 
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BRIEF OF APPELLANT 


I. 
JURISDICTION 


This action is one for wrongful death in which appel- 
lant claims jurisdiction under 28 U.S.C.A. §1332(a) (1) 
which provides: 

‘The district court shall have original jurisdic- 
tion of all civil actions where the matter in contro- 
versy exceeds the sum or value of #3,000.00 exelu- 
sive of interest and costs and is between: 


‘*(1) citizens of different States." 


The jurisdictional facts are contained in Paragraphs 
T and II of plaintiff’s complaint. Paragraph I provides 
in effect that the plaintiff brings this action in his ¢a- 
pacity as Administrator of the Estate of Phinice Van 
Pelt; that plaintiff is a resident of Jackson County, 
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State of Oregon and that Phinice Van Pelt during his 
lifetime was a resident of Curry County in the State 
of Oregon and that the defendant is a resident of the 
City of Edmonds in the County of Snohomish, State of 
Washington, and therefore a diversity of citizenshiy 
exists between the parties (Tr. 1). Paragraph II pro. 
vides in effect that this is a civil action to recover dam- 
ages and that the amount in dispute exceeds the sum of 
$3,000.00 exclusive of interest and costs and that in fact 
judgment is demanded in the sum of $20,000.00 (Tr 
1-2). 


Il. 
STATEMENT OF THE CASE 


There is but one question present in this appeal and 
we believe that it is one of first impression. The question 
is, Whether or not the limitational period contained ir 
the foreign wrongful death statute is tolled by the fact 
that the defendant removed himself to a jurisdiction in 
which the tolling provision for removal to or from that 
State applies to a wrongful death action. The facts es- 
sential to the determination of the above question are 
not in dispute. The facts show that on or about January 
17, 1955, Phinice Van Pelt was drowned in the Chetko 
River in the State of Oregon (Tr. 11), that approxti- 
mately two years and three weeks after the death of the 
said Phinice Van Pelt, plaintiff, his administrator, 
commenced this action against the defendant, in the 
United States District Court for the Western District 
of Washington alleging the negligence of the said de- 
fendant and that said negligence was the proximate 
cause of the death of the said Phinice Van Pelt (Tr. 
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11). At all times pertinent to this action there were two 
statutes in full force and effect in the State of Oregon 
(Tr. 11-12), the two statutes being: 


*“O.R.S. 30.020. Action by Personal Representa- 
tive for Wrongful Death. 


‘“When the death of a person is caused by the 
wrongful act or omission of another, the personal 
representative of the decedent, for the benefit of 
the surviving spouse and dependents, and in case 
there is no surviving spouse or dependent, then for 
the benefit of the estate of the decedent, may main- 
tain an action against the wrongdoer, if the deced- 
ent might have maintained an action, had he lived, 
against the wrongdoer for an injury done by the 
same act or omission. Such action shall be com- 
menced within two years after the death, and dam- 
ages therein shall not exceed $20,000.00 which may 
include a recovery for all reasonable expenses paid 
or incurred for funeral, burial, doctor, hospital and 
nursing services for the deceased.”’ 


“O.R.S. 12.150. Suspension of Running of Stat- 
ute by absence or concealment. If, when a cause of 
action accrues against any person, he is out of the 
state or concealed therein, such action may be com- 
menced within the applicable period of limitation 
in this chapter after his return into the state, or the 
time of his concealment; and if, after a cause of ac- 
tion has accrued against a person, he shall depart 
from and reside out of this state, or conceal him- 
self, the time of his absence or concealment shall 
not be deemed or taken as any part of the time lim- 
ited for the commencement of such action.”’ 


Also in full force and effect in the State of Washington 
was (Tr. 13): 
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“R.C.W. 4.16.180. Statute Tolled by Absence 
from State, Concealment, ete. 


‘“‘Tf the cause of action shall accrue against any 
person who is a non-resident of this state, or who 
is a resident of this state and shall be out of the 
state, or concealed therein, such action may be com- 
meneced within the terms herein respectively lim- 
ited after the coming, or return of such person into 
the state, or after the end of such concealment; and 
if after such cause of action shall have accrued, 
such person shall depart from and reside out of this 
state, or conceal himself, the time of his absence or 
concealment shall not be deemed or taken as any 
part of the time limit for the commencement. of 
such action.’’ 


Finally there is the fact that the defendant departed 
from the State of Oregon to the State of Washington 
at.a time less than two years before plaintiff commenced 
this action (Tr. 12). On September 19, 1957, the defend- 
ant moved for summary judgment under Rule 56(b) 
F.R.C.P. (Tr. 8-10). The court granted the motion for 
summary judgment in an order entered on September 
27, 1957 (Tr. 14-16). The plaintiff appellant contends 
that the limitational period is tolled by the defendant’s 
removal and therefore brings this appeal. 


Ht. 


ASSIGNMENT OF ERRORS 
The appellant respectfully submits that the United 
States District Court for the Western District of Wash- 
ingon, Northern Division, committed the following 
errors: 
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1. The court erred in granting defendant’s motion 
for summary judgment. 


2. The court erred in decreeing that plaintiff take 
nothing by his complaint. 

3. The court erred in denying plaintiff his right to 
trial by jury on an issue of fact. 


IV. 
ARGUMENT 
A. Introduction 


The determination of the question before the court 
rests on the law of conflicts, a field in which general 
principles and public policy are the controlling fac- 
tors. Insofar as this case is concerned the most recog- 
nized principle is that statutes of limitation are a mat- 
ter of procedure and are therefore governed under the 
laws of the forum. 11 Am. Jur. Conflicts p. 505. It was 
in fact conceded by the defendant in argument before 
the lower court in the argument on the motion for sum- 
mary judgment. It is conceded by the appellant that, 
as an exception to the general rule the forum will 
usually apply the limitational period contained in a 
foreign wrongful death statute. However, even in that 
situation the forum will first determine whether or 
not the lhmitational period violates the public policy 
of the forum. 

Lewis v. Read Construction Finance Cor po- 
ration (D.C. Cir. 1949) 177 F.2d 654. 
Certainly the criterion of this case will be the public 
policy of the State of Washington. 
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As will be discussed in a later section, the law is not 
clear as to whether or not the Oregon tolling provision, 
O.R.S. 12.150, is applicable to its wrongful death stat- 
ute. Appellant’s first argument therefore will proceed 
under the theory that the Oregon tolling provision is 
not applicable and will show that the Washington court 
in that event would apply the Washington tolling pro- 
vision. Appellant’s second argument will show that the 
Washington court would in fact construe the Oregon 
tolling provision as being applicable to the wrongful 
death statute. 


B. The Law of the State of Washington 
1. The Application of the Washington Tolling Provi- 
sion to a Wrongful Death Action 
In Washington the wrongful death statute, R.C.W. 
4.20.005 - 020 (the provisions of which are not perti- 
nent to this action) does not contain a limitational 
period and is therefore governed by the general statute 
of limitations for personal injuries, R.C.W. 4.16.080. 
Dodson v. Continental Can Company (1930) 
159 Wash. 589, 294 Pac. 265; 
Grant vu. Fisher Flouring Mills Company 
(1935) 181 Wash. 576, 44 P.2d 193; 
Cook v. Clallam County (1947) 27 Wn.2d 798, 
SOc dots. 
Said statute provides as follows: 
R.C.W. 4.16.080. “ Actions limited to three years. 
Within three years: * * * 
é gle) fe oe Be 


‘*(2.) An action for taking, detaining, or injur- 
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ing personal property, including an action for the 
specific recovery thereof or for any other injury 
to the person or rights of another not hereinafter 
enumerated.”’ 

Although we have found no eases in point in the 
State of Washington, the arrangement of the statutory 
provisions manifest that the pertinent tolling provi- 
sion, R.C.W. 4.16.180, governs all actions under R.C.W. 
4.16.080. Under the aforesaid tolling provision a cause 
of action does not begin to run against a person until 
his entry into this state. 

Krussow v. Strizrud (1949) 33 Wn.2d 287, 205 
P.2d 637; 
. Miller v. Miller (1916) 90 Wash. 333, 156 Pac. 8; 
Omaha National Bank v. Inndsay (1906) 41 
Wash. 531, 84 Pac. 17. 


The law is therefore clear that in Washington a 
wrongful death action, at least insofar as concerns the 
statute of limitations, is no different than any other 
action for personal injuries; and removal or absence of 
the defendant from the state tolls the running of the 
limitational period. 


2. The Public Policy of the State of Washington 


The appellant apprehends that the appellee will 
argue that the two-year limitational period of the Ore- 
gon Wrongful Death Statute is a matter of substantive 
law and cannot be tolled by the removal of the wrong- 
doer from the state. Assuming that the foregoing propo- 
sition is true, it is appellant’s position the public policy 
of the State of Washington would forbid the applica- 
tion of that rule in this state. The leading Washington 
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case in this field, and one that is pertinent in view of 
the fact that it discusses the Oregon Statute, is Rich- 
ardson v. Pacific Power and Laght Company (1941) 11 
Wnu.2d 288, 118 P.2d 895. In this case the deceased met 
death in Oregon by electrocution from one of defend- 
ant’s fallen power lines. His administratrix brought 
suit under the Oregon wrongful death statute in the 
State of Washington. One of the defenses argued by 
the defendant was that the distribution of the funds 
from a judgment was different than that provided in 
the Washington Statutes on wrongful death and that 
therefore the Oregon Wrongful Death Statute should 
not be enforced in the State of Washington. The court 
held that this particular distinction would not cause 
a bar to the action. However, in arriving at this deci- 
sion the court enunciated the principles applicable to 
this kind of case. At 11 Wn.2d 300, the court, after an- 
nouncing the rule that an action based upon a wrong- 
ful death statute could be brought in another state even 
though the statutes of the lex loci might be different 
than those of the lex fort, stated: 

‘There is an exception to this later general rule 
however which is to the effect that a foreign cause 
of action will not be enforced where to allow suit 
thereon would be contrary to the strong public 
policy of the State in which enforcement is 
sought.” 

The court then went on to state at the bottom of the 
same page: 

‘Generally speaking the public policy of a State 
is to be found in its constitution, its statutes and 
rules laid down by its court.’’ 
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The Washington courts have held that Washington 
statutes relating to limitations are legislative declara- 
tions of public policy. Arthur and Co. v. Burke (1915) 
83 Wash. 690, 145 Pac. 974, cited with approval in 
Walker v. Shig (1945) 23 Wn.2d 552, 161 P.2d 542. 
Moreover, the Washington courts have stated that stat- 
utes of limitation although not an unconscionable de- 
fense are not such a meritorious defense either law or 
facet should be strained to aid it. 

Hein v. Grawelle Farmers Elevator Co. 
(1931) 164 Wash. 309, 2 P.2d 741, 78 A.L.R. 
631; 

Bickwire v. Reard (1951) 37 Wn.2d 748, 226 
deaZayla. 

There is one case in which the Washington court 
presumed that another state had a tolling statute simi- 
lar to R.C.W. 4.16.180, in order to avoid the bar of the 
statute of limitations. Miller v. Miller, supra. 

It is also interesting to note that in the Richardson 
ease the defendant excepted to an instruction of the 
lower court on the presumption of due care of the de- 
cedent. In overruling the exception, the Supreme Court 
stated at 11 Wn.2d 312: 

‘In discussing the assignment upon which ap- 
pellants’ present contention is based, we proceed 
upon the recognized rule that, in suits upon for- 
eign causes of action, all presumptions and infer- 
ences of fact, being of a purely procedural char- 
acter, are governed by the law of the forum.* * * 
The law of Washington is therefore controlling 
upon this phase of the case.”’ 

Certainly, the rules and law on the presumption of due 
care by the decedent affect the substantive rights of a 
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prospective plaintiff far more frequently than 1 
statute of limitations. However, the Washington cot 
will apply its own procedural rules in deterniuni 
whether or not the presumption of due care applies 
a particular case irrespective of the rules of the lex | 
and thereby indicates that where a matter is procedu: 
in the State of Washington it will be applied under 1 
Washington rules of procedure. 

From the above it clearly appears that the Was 
ington legislature has decreed that a limitational peri 
on a foreign cause of action shall not begin to run ur 
the person has entered this jurisdiction. The courts 
Washington have held that a decree of this nature 
a statement of public policy of the state and have the 
selves not been favorable to an interpretation whi 
results in a bar through the statute of limitations. 
thermore, the Washington court is jealous of applyi 
its own procedural rules. Therefore, conceding for t 
purposes of argument that respondent’s interpretati 
of the Oregon statute 1s correct, there can be lp 
doubt that the Washington Supreme Court would he 
that interpretation to be invalid in this state. 


C. The Application of the Oregon Tolling Statute to 
Wrongful Death Statute 

The previous argument has proceeded on the theo 
that the Oregon tolling provision, O.R.S. 12.150 d¢ 
not apply to the Oregon wrongful death statute, O.R 
30.020. By doing so, appellant has not in any way | 
tended to indicate that the defendant’s contention 
that respect is a correct interpretation of the law 
the State of Oregon. As of the writing of this brief a 
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pellant is aware of no case in the State of Oregon pass- 
ing upon this point. In the lower court the appellee 
placed great weight on Burns v. Whiteside, 35 Ore. 305, 
57 Pac. 637, in which there is language to the effect that 
the tolling statute only apphes to common law actions. 
Clearly the statement to that effect was pure dictum 
as the Oregon court eventually held that the plaintift’s 
cause of action was not barred by the statute of limi- 
tations. Moreover, there is nothing in O.R.S. 12.150 to 
indicate that it should be given such a limited instruc- 
tion. In Jameson v. Potts, 55 Ore. 292, 105 Pac. 93, a 
ease in which the tolling statute was held applicable, 
there was no limitation placed upon it. 


The lower court gave considerable weight to Laid- 
low v. Oregon Railroad and Navigation Co. (9 Cir. 
1897) 81 Fed. 876 (Tr. 16). That decision had language 
to the effect that the two-year limitational period was 
a matter of substantive law, and no action could be 
brought thereafter. Again this language was dictum 
in view of the fact that the court held that the action 
was not barred. Moreover the decision was long prior 
to Erie v. Thompkins (1988) 304, U.S. 64, 58 S.Ct. 817, 
82 L.Ed. 1188. 


The most important factor is the fact that this ac- 
tion is brought in the State of Washington, and must 
be determined under the Washington law with respect 
to conflict of laws. Alaron v. Stenton Electric Co. 
(1941) 313 U.S. 487, 61 S.Ct. 1021, 85 L.Ed. 1477. There 
are a long line of decisions in the State of Washington 
holding that the party asserting application of a for- 
eign law different from that of the forum has the bur- 
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den of pleading and proving that law. A few of the mor 
recent cases are as follows: 
Allen v. Saccomanno (1952) 40 Wn.2d 28: 
242 P.2d 549; 
Laughlin v. Marsh (1944) 19 Wn.2d 874, 14 
P.2d 549; 
Walnut Park Lumber and Coal Co. v. Row 
(1933) 171 Wash. 362, 17 P.2d 896. 
Admittedly the Oregon statutes are in effect pleade 
and proven since they are made a part of the stipulé 
tion, but the non-application of the tolling statut 
O.R.S. 12.150 to the wrongful death statute O.R.& 
00.020 is not proven; it cannot be, as there are no case 
in Oregon deciding the point. In view of this fact ; 
will be presumed that the tolling statute does apply t 
the wrongful death action, for that is the law of th 
State of Washington. This proposition is supported b 
Miller v. Miller, supra, in which the court held that : 
would presume that the departure of the defendar 
from a sister state would toll the statute of limitation 
in that sister state. Certainly and in view of the put 
lic policy of this state, as previously discussed, Wast 
ington courts would require a stronger showing tha 
the tolling provision does not apply to the wrongfv 
death statute. 
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V. 
CONCLUSION 


There is but one question presented in this appeal; 
that is, whether or not the limitation period of two 
years in the Oregon wrongful death statute was tolled 
by defendant’s removal to the State of Washington at 
a time less than two years before the commencement 
of the action. The law in the State of Washington is 
clear that the departure from this state tolls the statute 
of limitations as apphed to a wrongful death action 
and that the time will not begin to run until a defend- 
ant enters this state. The law on this question in Ore- 
gon has never been determined. In the event this court 
should hold that the tolling provision O.R.S. 12.150 is 
not applicable to the Oregon wrongful death statute, 
itis clear that this interpretation would be contrary to 
the public policy of the State of Washington and, as 
such, would not be applied by this state’s courts. More- 
over, if this question were before the Washington 
courts they would hold that the burden of proving the 
inapplicability of the Oregon tolling provision to the 
wrongful death statute is upon the defendant. In view 
of the fact that there are no decisions to that effect in 
the State of Oregon, there is an irrebuttable presump- 
tion that Oregon’s law is the same as that of the State 
of Washington. Therefore, in either event the action 
would be tolled by defendant’s removal to the State 
of Washington. 

Respectfully submitted, 
MICHAEL J. CAFFERTY 


JOHN J. KEOUGH 
Attorneys for Appellant. 


